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that theideais admitted into society that property is not as sacred asthe laws of god, and that
there is not aforce of law and pubI|CJust|ceto protect it, anarchy and tyranny commence.
Property must be sacred or liberty cannot exist.” (Itdlcs added for emphasis) James M adison

insisted that theproper role of government was to pratect privateproperty rights:

John Adams once sad, “ Property is surely aright of mankind as real as liberty....The moment

Government is ingituted topratect property of every sort; as well asthat which lies in the
various rights of individuals.... this being the end of government, that done IS a just
government, which impartidly secures to every man, whatever is his own. "2

To most urbanites and suburbanites in Americatoday this kind of extreme reasoning by our
founders seems archaic at best. It is completely a odds with theredity of reatively high density
cities where zoningto prevent radicaly conflicting uses is essentia to protect property vaue. So
they view the founders’ version of property rights outmoded by modern-day redities. Or, is
something ese influencing their perceptions? Perhaps our founders knew something that is no
longer taught in our schools and therefore poorly undersood in our modern day culture.

The War of World Views

How we view propety rights is gregtly influenced by how we view reaity and the role of
government in our lives. We are no longer taught foundationa U.S. Constitutiona history and the
principles tha are derived from it in our public education sy stem. Consequently, we have become
a nation of two world views and many of us cannot recognize that we are undermining the very
form of government that made Americathe greatest nation on earth.

Two World views

Although the two world views can be traced back to Aridatle (384-322 B.C..) and Plato
(428-347 B.C.), America is now engaged in a war between two philosophies that have been
strugdingfor supremacy for the pag 250y ears; those of John Locke and Jean Jacques Rousseau.
America s Constitution is rooted in the thought of John Locke (1632-1704) who's Two Treatises
on Government (1689) provided aframework for Engand’' s Glorious Revolution of 1688 and the
American Revolution of 1776. This politicd philosophy, with its basis in individud rights and
embodiment in limited constitutiona government, has been under atack for nearly two centuries
by the ideas of Jean-Jacques Rousseau (1712 1778) and his Social Contract (1762) which focuses

on the abstract “ generd will” of the people Today it is expressed asthe “public good” and forms
the heart of socidism. It depends on a “staist” goproach to government whereby the date is

superior totheindividua and al individuad rights are derived from the state.
Locke demonstrated that the foundation of a progressive civilization, as outlined in his
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Second Treetise of Government begns with natura rights — rights to wha Locke terms “life,
liberty and estate”” These rights do not derive from government, according to Locke, but are
God-gven natura rights inherent to all men. Thus, theserights have existed before government.
Sr William Blackstone (1723-1780) and others refined these ideas until Thomas Jefferson made
them the cornerstone of the Declaration of Independence, which, Jefferson clamed, is based
entirely on the“Laws of Nature and of Nature's God.”

The underlying principle of this enlightenment was simple. Civilization is governed by
certain naturd laws. Viol ating these laws does not bresk nature sphysica laws, but only resultsin
man eventudly bresking himsef. Blackstone clamed that this naturd law is “superior in
obligation to any ather. It is binding over dl the gdobe, in dl countries, and a al times; no human
laws are of any vadlidity if contrary tothis.... no human legislature has power to abridge or destroy
them, unless the owner shall himself commit some act that amountsto aforfeiture.”

Thepurposeof government, accordingto Locke, istojoin withothersto“ unite, for themutua
preservation of their lives, liberties and estate, which | cdl by the general name, propety. The
gea and chief end, therefore, of men unitinginto commonwealths and putting themselves under
government, is the preservation of their property.” ® Therefore, when Jefferson penned the
Declaration of Independence, he forever more established this now famous fundamenta principle,
“Tha to secure these Rights, [of life, liberty and the pursuit of hgppiness] Governments are
instituted among M en, derivingther just Powers from the Consent of the Governed.”

Except for avery few instances, such as the government of the Ango Saxons, the American
form of governance based on property rights and individual sovereignty within a constitutional
republic has stood aone in history. In cortrast, various forms of the steist gproach have
dominated the governments of amost every nation for millennia Rousseau provided the
foundationa philosophy that spavned the bloody French Revolution and inspired the writings of
Immanuel Kant, GeorgW. F. Hegd and Karl Marx” and many others, thereby planting the seeds
for the European modd of socialism and Russian communism. Rousseau attacked the Lockean
model inthename of thewholeness of man, arguingthat it divides man by focusingon self-interest,
individual rights, and property. Rousseau sees “ man as a md leable creature’ to be molded by an
enlightened government. He“favorsprimitive man, the noble savage who livesin S|mpleequaI|ty
with his fellow man, with few needs, alimited appetite, over man in civilized society.”

Rousseau seeks to achieve this equdity through avague soci dist metaphy sica concept cdled
the “generd will.” To overcome the tension between individua interests and the community,
Rousseau argues for the creation of the common good as embodied through an abstract, objective
public will; awill that is supposedly free from our subjective selves and persond mtereﬁs It isthe
enlightened state which determines the generd will, or common good of the people Rousseau
likewise places strict socid control on private property to prevent the inequalities that he believes
will lead to socid division and privateinterest. Inthe Socid Contract, Rousseau acknowledges the
geat force of the gate by admitting that raw force can be usedto bring consent tothe generd will;
“Tha whoever refuses to obey the genera will shall be constrained to do so by the entire body ....
In this lies the key to the working of the politicd machine this aone legtimizes civil
undertakings.” Y n doing so, Rousseau states in The Social Contract the individud will
suppasedly “ beforced to befree” from his own sdfishness.

Rousseau wrate thisbefore the French Revolution, when feudalism ill ruled France and only
afew wedthy noblemen were dlowed to own property — at the expense of the serfs who were
forced to work the land for a pittance. Thus, Rousseau saw private propety as an evil that
repressed man. So much was Rousseau against property rightsthat he staed tha no one should
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own anythlng “You arelost if youforget that thefruitsof theearth belongto dl and theearthtono
onel” ! Prqoerty rights, claimed Rousseau, wer e designed by therich to place:

new fetters on the poor, and gave new powers totherich; which irretrievably destroyed
naturd liberty, a@erndly fixed the law of property and inequdity, converted clever
usurpaion into undterable right, and, for the advantage of a few ambltlous individuals,

subjected al mankind to perpetuad labour, slavery and wretchedness. ™

Rousseau believed property rights were evil because of the feudd istic manner in which they
were being applied in France a thetime of his writing. It will never be known what he might have
thought of privatepraoperty rightsif all people had access to them. Regardless, because Rousseau
believed private property rights were evil, the state had to besupreme over its citizens: “The Sate,
inrdaiontoitsmembers, is master of al their goodsthrough thesocial contract, which, withinthe
state, is the basis of all ri ghts.”13 In the generations following Rousseau, the feuda context in
which he believed privateproperty rightswereevil hasbeen lost Themessage hiswords (and those
of his followers) convey, however, has become the centra core for anti-praperty rights activids
across America and throughout the Western world.

The shift to Rousseau socidist idess is relatively new. The United States Constitution and
culture built uponthe Lockean modd of sovereignty of citizensover thegate wereinitialy deeply
entrenched in early America; hence Rousseau’s philosophies could not initialy take root. They
gadually began to beintroduced into the American education sy sem and by the mid-1900s were
becoming dominant over those of Locke. Rousseau’s modd began to be subtly introduced
culturaly and politicaly through the labor and civil rights movements, but it was not until the
counterculture and environmenta movements in the 1960s that Rousseau ideds began to
overwhelm the Lock ean foundation upon which the United States was esablished:

It wasthe New Age Counterculture M ovement exploding into the American scene in the
1960s and 1970s that propelled the fledgingenvironmental movement to dizzying new
hel ghts of god/nature worship, mygicism, and radical antimodernism. This movement |s
provingto haveafar greater impact on Americathan anything else sincethe civil war.*

The sudden redlization that man was fouling his own bed in the late-1960s and early 1970s
created the perfect catay st for Rousseau’ s “wholeness” beliefs and his “ Social Contract” to fully
gip American politics. While Rousseau never considered religon a mgor pat of his modd,
religon proved to be the catdy st needed for the new environmental activists to fully embrace it.
M any environmentdists, particularly environmenta leadership, view red ity through the lenses of
Eastern and Western my gic beliefs, in which al things of earth are* one’ andthat no person redly
can own any part of it. Therefore, many environmentalists blindly accept Rousseau’'s ideas of
suppressing the individual self to blend with the greater good found in the commund self and an
al-powerful government.’® Rousseau’s concept of the ‘general will' had found a home in the
environmenta movement.

The goal of environmenta governance is to strongy control individual human behavior and
activities within asociety directed by socid and environmenta justice. Barry Commoner, one of
the founding fathers of the modern green movement, and an individual still highly regpected in the
movement, has said "the environmentd crisis signds that the U.S. economic sysem can best be
remedied by reorganizing it aong socialist lines." '° Indeed, as in Rousseau's mode, the
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environmental model of the late 20" Century and early 21% Century is based on theidedlism that
environmenta law must gpply equally to dl. There can be noexploitation by individuals or groups,
only submission of al to the communa will as determined, according to Rousseau, by the
enlightened and enforced by the immense powers of government.

The philosophies of Rousseau, Hegel, M arx and others of like mind now prevail in most, if
not al liberal arts schools of universities in the U.S. and Europe. M os middle-aged Americans
have been unknowingy taught the Rousseau worldview and no longer truly undergand the
Lockean principles upon which America is based. The effort to convert the Locke mode of
freedom, free enterprise and privateproperty rightstothat of Rousseau’ sstae supremacy over the
individual through controlled markets and praperty rights has reached a zenith in the myriad of
environmenta and public interest laws. Inturn, these laws are slowly strangingthe very heart that
has made Americathe strongest nation in the world.

The Importance of Property Rights

John Locke and our founding fathers understood that private property rights arethe basis of
individual freedom and economic security. Without private property rights there is no way to
check the power of the gate over the individua. When the stae gains control over privateproperty
rights the ability to create wedth stagnates or even declines, thereby creatingpoverty and misery
rather than freedom and wedth. Higory is full of examples of how unnecessary stae control of
property rights producespoverty and misery. Intheir defense, Rousseau adherents will be quick to
point out that uncongrained privateproperty rights can aso result in the types of abuse vilified by
Rousseau. They would be correct — to apoint.

Contrary to the Rousseau mode of governance, which condemns individuaism and self-
interest, the Locke model depends on private property rights and sef-interest. Sdlf-interest
motivate individuals to do something a better way, or create anew product or servicethat serves a
human need. Sdf-interest can indeed be destructive if not channeled constructively by therule of
law. Therecent Enron and WorldCom scandals are in-your-face evidence of this. Neither Locke
nor our founders held that privatepraperty rights betataly uncongrained by the gate. To prevent
abuse, both Locke and our founders held that privateproperty rights must have somelimits. In the
Locke approach, however, the legslature designs only those laws needed prevent the use of
property in waysthat cause real harm to other people or to their property, not to achieve some
dtruistic socid god. The golden rule prevails; ‘do unto athers as you would have them do unto
you.’

Property Rightsand Freedom

In their book, Property Rights, Constitutiona attorneys Nancie and Roger M arzullaexplain,
“The Congitution places such astrong emphasis on pratecting private property rights because the
right to ownand useproperty was higoricaly understoodto be critical tothe maintenance of afree
society.”17 The M arzullas continue by explaining that property is morethan just land. It includes
buildings, contracts, money, retirement funds, savings accounts, machines and even idess. “In
short,” say the M arzullas, “property is the fruit of one€'s labor. The ability to use, enjoy, and
exclusively passessthefruits of one's own labor isthe basis for asociety in which individuas are
free from oppression.”*® The U.S. Supreme Court agrees. In Lynch v Household Finance
Corporation (1972):
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[T]he dichotomy between persona liberties and property rights is a false one. Property
does not have rights. People have rights. The right to enjoy property without unlawful
deprivation, no less than theright to speak or theright to travel, isin truth, a‘persond’
right, whether the ‘property’ in question be awefare check, ahome, or a savings account.
In fact, a fundamentd interdependence exists between the persond right to Ilberty and
the persond right in property. Nether could have meaningwithout the ather.”

Whether one acre or twenty -thousand acres of land, ahome, the money earned in wages, acar,
or roydties from a book, the form of property isirrelevant. Accordingto the Constitution it has
equa protection. It isthe basisof the “pursuit of happiness’ portion of “ life, liberty and thepursuit
of happiness” in the Declaration of Independence. Perhaps Noah Webster says it bed:

On reviewing the English history, we observe aprogress similar to tha in Rome — an
incessant strugde for liberty from the date of M agna Charta, in John® reign, to the
revolution. The strugg e has been successful, by abridgng the enormous power of the
nobility. But weobservethat thepower of thepeoplehasincreased in an exact prgportion
to their acquisitions of property.... Let the people have property, and they will have
power — a power that will for ever be exerted to prevent arestriction of the press, and
abolition of trid by jury, or the abridgement of any other privilege.... Wherever we cast
our eyes, we seethistruth, that property isthe basis of power; and this, being established
as acardind point, directs us tothe means of preserving our freedom.” 20 (Italics added)

Without theright of private, unencumbered property, aperson cannot have liberty. It has been
argued that there can be no true freedom for anyone if people are dependent upon the gate for
water, food, shelter, and ather basic needs. When thefruits of the citizens' labors are owned by the
state and nat individuds, nothing is safe from being taken by ether a democratic mgjority or a
tyrant. “Ultimately, as government dependents, these individuas are powerless to oppose any
mfrmgement on ther rights...due to the absolute government control over the fruits of ther
labor.” ! Nowhereis this more goparent than inthe old Soviet Union, where al property belonged
to the gate. No one could speak out against the government for fear of their family being evicted,
or their job taken away, by thelocal communist commissar.

Another problem arises from state ownership of land. Whil e environmentdists and socidists
blame greed and thesdf-interest of privateprgperty ownersfor theenvironmenta destruction, that
is not accurate. Ironicaly, it was because no one owned our ar, or waerways that they were
polluted. It was the natural consequence of the law of the commons, in which no one owns
anything. Theoreticdly, everything was owned in common. But since there was no pride of
ownership, therewas no motivationto carefor, or optimizeproperty that washeldin common with
the millions of other citizens. There was noreward for doing a better job or being more creative, so
there was no incentive to do abetter job. Everyone sinks to the lowest common denominator, the
economi ¢ structure stagnates, and theinfrastructure collapses.

Such common ownership is caled the tragedy of the commons and explainsto alarge degree
why Communlsm and M arxism, both a product of Rousseau ideology, have been such disma
failures.” There was no motivation whatsoever to pratect the environment, as was evidenced by
the environmentd devastation found in Eastern Europe and Russiawhen the Iron Curtain and the
Soviet Union collgpsed in the early 1990s. America s waterway s and air, like Eastern Europe and
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the former Soviet Union, are not under the Lockean modd of property rights, and they too suffered
thefateof thetragedy of thecommonsin thetwentieth century . Rather than admittingthef ailureof
Rousseal’s model, however, environmentaists and policymakers in the late 1960s and 1970s
blamed property rights and capitalism for the pollution. Their solution was Rousseau’s “forced
compliance” through the imposition of strong governmenta controls and denid of just
compensation to property owners for the government’s regulatory takings of the value of ther
privateproperty.

Asthe government gains unfettered regulatory control over private property, the ability of a
personto cortrol their own degtiny is diminished. A person’screative ability to*‘do it abetter way’
or create a new product or service is diminished because the myriad of regulations discourages it
and may not even permit it. A person’swillingness to take arisk in starting a new business or
trying a new way is diminished as increasing uncertainty over wheher constartly changng
regulations will deny them thefruits of their investment Gradudly, the people slip from having a
government that serves them, to one wherethey now serve government.

While property rights creates incentives for individuas to be creative and takerisk in finding
a better way or produd, Rousseau socidism does just the opposite. Rousseau socidism places
control in the hands of unaccountable, unelected government bureaucrats whoseprimary incentive
isto make their regulatory jobs easier and more efficient so they can build bigger empires a the
people sexpense. Unlessthereisstrong oversi ght of bureaucrats, there isno accountability to keep
them from administeringlaws in an arbitrary and capricious manner leadingto corruption. While
socidism does not destroy property rights as effectively as totditarianism or communism, it
nonetheless places astrang ehold on it and reduces economi c and persona freedom in proportion
to the amount of regulation imposed.

Property Rightsin Wealth Creation

During the last quarter of the twentieth century the western world tried to use capitalism to
help the developing nations and the former Soviet Union join the goba marketplace and increase
thewedth of their citizens. For the most part this ventureinto capitaism has failed miserably —
gving capitadism a very bad name. To many in these nations capitalism is now associated with
greed and corruption.

The reason for this dismd failure lies in private propety rights. Every agpect of cgpitalism
was employed in theseefforts, except private property rights. Becauseprivateproperty rightswere
excluded, capitdism failed.

To socidist and tatditarian nations, private praoperty rights are diametricaly opposed totheir
fundamenta belief that al property rights should either be controlled or owned by thestae. Hence,
privateproperty rightswerenever dlowedin the great capitalisticventureof thetwentieth century.
In his compelling book The Mystery of Capital, Hernando de Soto accurately identifies private
property rights as the key to reducing poverty and producingwedth. Thosein the Western world
takethem for granted. In the West every parcd of land, every building, every piece of equipment,
or store of inventory is documented in someform as pragperty. Since people hold legal titleto this
land and property tha has red asset vaue, it represents avad hidden vaue that connects al these
assetsto theres of the economy . It can be used as equity to raise capital to start abusiness or buy
stock in another business. Nat so for people living in deveoping nations. People in developing
nations may actualy own property which is recognized by the locd community, but it is nat
registered with acleer title by the gate— so it hasno legal vauefor collateral or wealth building.

Aspresident of the Institute of Liberty and Democracy in Peru, de Soto led an intensive study
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of why capitdism failed in developing nations around the world. The common denominator was
the lack of legal private property rights. Citizens of Western naions have awell-defined bundle of
property rights that ensurethat prgperty owners can usether land in the way that they desire as
long as it does not harm their neighbors or their property. Property is bought and sold quickly,
titlesbeing transferred inamatter of days. Not sointhedevelopingnations. Exchanges of property
titles can take not days, not months, not even years. They often take decades. Therefore, most
property is never regstered and has no legd asset vdue.

In the Philippines, for instance, to transfer title to property required 168 bureaucratic steps
through 58 widely divergent agencies and 13-25 years!®> To obtain legal title for apiece of land in
Peru took 728 seps going through 52 government offices. But tha was merely the fird gep. To
obtain legd authorization to build a home on that piece of land required going through an
additional 207 steps through the same 52 government offices.** In Haiti legally buying land
requires 166 bureaucratic steps and 19years.” Thelack of easily obtainable property rights is the
common denominator among developing nations. M ost people in these nations are forced to opt
out of thelegal sysgem. They have neither thetime nor the finances for weaving their way through
theoppressiveregulatory maze. They do buy and sdll property, but only intheunderground mark et.
Say's de Soto:

The poor inhabitants of these nations — five-sixths of humanity — do have things, but
they lack the processto represent their property and create capita. They have houses but
not titles; crops but not deeds; businesses but not gatutes of incorporation. It isthe un-
avallability of these essentia representationsthat explains why people who have adapted
every other Western invention, from the paper clip to the nuclear reactor, have not been
able to produce sufficient capital to make their domestic capitalism work.?

Propety that has no lega asset vaue cannot be used to secure investment loans for
impoverished entrepreneurs. As aresult ther potential businesses are never born or they limp
aong for lack of capitd. The bloated and corrupt bureaucracies and overbearing regul aory
systems keep the poor from ever getting out of poverty. Extensive research by the Institute of
Liberty and Democracy in Peru has shown that thetota vaue of property held, but nat legally
owned, 2k;y the poor of the developing nations and former communist countries is a least $9.3
trillion!

De Soto notes that 9.3 trillion dollars is about twice as much as the tota circulating U.S.
money supply. It is very nearly as much as thetota vaue of al the companies listed on the man
stock exchanges of the world’' s twenty most developed countries. It is morethan twenty times the
tota direct foreign investment into al Third World and former communist countries in the ten
years after 1989 and forty -six times as much as al the World Bank loans of the past three decades.
Findly, it is ninety-three times as much as dl development assigance to the developing nations
from al advanced countries during the same period.?®

In other words, the vaue of the property "owned" by thepoor in these nationsisfar greater
than anything the developed nations could passibly gve them in foreign ad. In reviewing de
Soto’s work, the World Bank notes that:

While the concept seems simple, very few propety owners actudly hold officid
government-licensedtitlesoutsidetheUnited Sates, Canada, Australia, Western Europe,
and Japan. De Soto esimatesthat nearly five billion people arelegd ly and economically
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disenfranchised by their own governments. Since these pegple do not have access to a
comprehensive legd propety sysem, they cannot leverage their assets to produce
additional wealth. They areleft withwhat De Soto calls "dead capital”.”

If this“dead capita” was legalized, it could be used as collaterd for investment loans, just
like it is in the West. This would alow the economy of these nations to build real wedlth that
would stay intheir pockets, nat leave the country in the coffers of multinationa corporations. This
is goparent even in the U.S. when comparing the relative wedth of homeowners’ verses renters.
The Heritage Foundation reports tha, “ Home equity represents a mgor source of wedth for the
nation® middle income families, with the average net worth of homeowner households being more
than 30 times that of renters ($132,100 v. $4,200 in 1998)."*

Wedth-building is dependent onproperty rights tha are fully transferable and secured by a
legd sysem that is free of corruption and over-regulation. This is the only way hard working
citizens can preserve, build upoon and bequesth the fruits of ther labors; utilize their wedth and
property and intellectud cregtivity as collatera for loans; and gvethem other incentives to build,
create and innovate. Unnecessary regul ation kills the asset value of property as effectively as a
lack of title, deed or contract.

Protecting the environment aso requires wedth. Impoverished people cannot afford the
luxury of concern for the environment whenthey cannot provide eventhe bare necessities for their
families. As aresult, only wedthy nations can afford to protect their environment. Whileiit is
important to correct red environmenta problems, it is both tragic and ironic that the oft arbitrary
and capricious environmenta regulatory sysem in the world, and particularly the U.S, is
stranding private property rights — the very thing that provides the ability to pratect the
environment. In other words, in the zead of praecting people and the environment we ae
destroying the very mechanism that makes it possible.

In summary, capitd, education, economic/political stability, property rights and economic
freedom are dl keys to economic growth. The John Locke modd of free markets and property
rights, not the Jean Jacques Rousseau model of government controlled markets and property rights,
istheonly approachthat will simultaneously lift peoplefromtheir poverty and help themto protect
their environment. It mus be continuously emphasized that overzedous regulation, no matter how
nobleit may appear, destabilizes and progressively limitsprivateproperty rights, strangingwealth
cregtion and ultimately theability to achievethe orignal socia god. Inthe nameof helpingpeople
from the supposed greed from others, Rousseau socialism eff ectively kills the very mechanism
that will actudly createthewedth they need to help people!

The Urban-Rural Schism

Nowhereis the Rousseau concept of stae control of property rights more evident in America
than in rura communities and counties. Thereisagowingredization that rurd citizens have been
plundered by their urban-suburban brethren for decades in away not unlike the plundering of the
colonialistsby KingGeor gein the1700s. And now, in thetwenty -first century, thosewho desireto
establish Rousseau socidism in Americaare even plundering urbanites and suburbanites.

The Plundering of Rural America
The plundering of rura Americahas gotten so bad that aWall Street Journal (WSJ)editorial
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on July 26 2001, cdled it “rurd cleansing’, a phrase coined by Ron Arnold in his book Undue
Influence® which defines the well organized attack on rurd America. The WSJ cites the case in
which the federa court forced the Bureau of Reclamation to cut off irrigation water in April 2001
that undeniably belonged to 1400 farmers in the Klamath Basin Irrigation Project, a watershed
straddling the Cdifornia and Oregon border. The action turned their once lush green farmland to
swirling dust reminiscent of the Oklahoma dust bowl days of the 1930s Great Depression. The
crises had been brewing since 1988 when two sucker fish werelisted as “ endangered” under the
Endangered Species Act of 1973. The Coho sdmon was later added as athreatened species.

Citing the US Endangered Species Act, Oregon U.S. District Judge Ann Aiken ruled in
Federal Court on April 6, 2001, to gveall thewater to the endangered species. The decision was
theresult of alawsuit brought by the Oregon Natural Resources Council (ONRC), the* pit bull of
Oregon’ s environmenta groups,” other environmental groups and locd Indian tribes. The farmers
got nothing — even though they had iron-clad rights to the water from the federa government
dating back to 1907, and even though the lake from which the irrigation water orignated was a
record highs. Inissuingthe order, Judge Aiken claimed, "Given the high priority the law places on
species threatened with extinction, | cannot find that the balance of hardship [to the farmers and
residents in the county] tipssharply in the [their] favor.” %

The farmers were stunned and outraged. The hardship to the farmers from theruling did not
outweigh the legal rights of the fish? With the water shut off, the Klamath farmland instantly
became worthless as land vaues dropped from as much as $2,500 to less than $50 per acre. Not
only didthefarmers lose $250 million in annud farm income, the agriculture support industry and
the tax base dried up aswell, threateningthe very existence of the City of Klamath Fdls. Thetata
impact was over $750 million! Thousands of people lost their jobs. The WSJ clamed that thiswas
the intent of the environmentalists, “ The goa of many environmenta groups—fromthe Serra Club
to the...ONRC — is no longer to pratect nature. It isto expunge humans from the country side. "3
Just as inthe Klamath basin example the WSJ has determined that:

Thestrategy of theseenvironmenta groupsisamost dway sthesame:tosueor lobby the
government into declaring rurd aress off-limits to people who live and work there. The
tools for doingthis are the Endangered Species Act and loca preservation laws, most of
which are so loosely crafted asto dlow awide leeway in their implementation. In some
cases the owners loose their property outright. M ore often the environmentdists' god is
to haverestrictions placed onthelandthat either render it unusable or persuade ownersto
leave of their own accord.*

Trueto form, the ONRC asked the federal government to buy out the farmers for $4,000 an
acre, nearly twice what it wasworth before the court ruling. Sncethey were either bankrupt, or on
their way to certain bankruptcy, the farmers essentidly had no other choice but to take the offer.
Even so, the dffer in noway compensated thefamilies for thar lost livelihoods and the loss of their
children’s future.

Unlike thousands of ather similar stories, however, this Sory hasapositive ending. Just when
the farmers thought things were blackest, aNationa Academy of Sciences (NAS) pane requested
by Interior Secretary Gail Norton issued preliminary findings on February 4, 2002. As suspected,
the NASdetermined that the U.S. Fishand Wildlife's determination that al thewaer should go to
the fish was based on digorted science. The NASpand said therewas* no clear evidence, despite
amonitoring record of substantid | ength, for connection between lak el evels andthewelfare of the
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two sucker species in Upper Klamath Lake.” * A month later the Department of Interior rescinded

the requirement gving al thewater to thefish.

The question remains, however, why do many environmentalists want to dedroy or a least
control rurd citizens? Why don’t urbanitescare? Thereason lies in the fact that foundationa U.S
Constitutiond history and principles are no longer being taught in our public education sy sem.
We are a nation split by the two diametrically opposed world views of John Locke and Jean
Jacques Rousseau. T herefore, many
urbanites cannot recognize that we ™ Al Gore ™ George Bush
are undermining the very form of T e
government that made Americathe
geatest nation on earth. Nowhere
was this more clearly shownthan in
the 2000 presdentia race when
George Bush won an overwheming
2,436 rura counties compared with
676 primarily urban or those with
heavy federd influence for Gore.*®
In pure land area, Bush won in 2.4
million square miles of land ares,
while Gorewon in only 0.6 million.

Mary reading this pger have
difficulty in accepting the premise
that property rights tend to protect
the environment while Rousseau
sociadism tends to harm it because
they unknowingy areindoctrinated in Rousseau socialist teaching. This is always the case unl ess
the state determines that environmenta protection isto bethe” genera will” of the people. After
al, if aperson or a company “owns” afinite resource (property) upon which their lives depend,
they have avery srongreason to manage it in away that ensures continuance in perpeuity. Only
when the resource is abundant or unclaimed will a property owner tend to use it desructively,
knowingthere is plenty more over the next hill. The multitude of public housing projects that are
run into the ground and made unsafe to inhabit decades before the end of their planned useful life
bearstestimony tothisfundamenta truth. John Adamswasright when hesaidthat, “ Property must
be sacred or liberty cannot exist.” With that underganding, whether a person is a rancher in
Nevada, a dairy farmer in Wisconsin, an assembly line worker in Detroit or a high powered
attorney in New York, it isthe same. All use property to pursuether happiness and well-being.

Even so, it is very difficult for an upscale urbanite or suburbanite to see why their country
cousins get so uptight about land-use zoning of rurd country side. After soending weeks or months
in anoisy, crowded, polluted city, it is dmost agpiritual experience for them to drive through rura
countryside and see the cows lowing, quaint farmhouses, communities without wals, and a
skyline untouched by those ever-presert golden arches. Urbanites would like to keep it that way
forever for their personal enjoyment and are easily convinced to support legslation that does just
that. They percaeivethat Americais beingtaken over by houses and smoke-belching factories, and
it isup tothem to ap the onslaught beforeit istoo late.

Perception, however, is not reality. Contrary to conventiona wisdom, less than 5 percent of
the United States is urban,*’ but urban areas comprise 77.2 percent of the population.® In spite of
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the bdief of overcrowdingby urbanites, the population density inthe U.S. isonly 77.7 people per
square mile, compared to Great Britain which is 629.4. By 2030 it is expected that thepercentage
of Americans living in urban areas will increaseto 84.5, leavingthe U.S with only 15 percent of
the population to produce much of our food, mineras (including oil), and wood products. These
changng demographics in America have led to increasing political power in our urban and sub-
urban cities never envisioned by

l?é L, - ‘, o Jefferson and our other founders.
/%—» - : . L Citizens living in large cities
4 ’ * usudly are disconnected from the

redlities of rurd life and resource
utilization. They haveno ideawhat
it takes to grow wheat for our
bread, livestock for our meat, trees
for our paper or mine minerds for

, ﬂ [‘ AS Ak our computers. While they may

B - » ‘l. - k . .
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Congess and the various state
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Figure 2. Less than 5 percent of the U.S. is classified as urban by the  Rousseau-oriented  environmenta
U.S. Bureau of Census Y et, 77 percent of all U.S. citizens live in them. and public interest lobbies. These

Urban areas shown as black. The vast majority (The U.S. Bureau of .. .
Census defines an urban area as being over 1,000 people per square ~ Well-funded specia interest lobbies

mile). have easily been ableto manipulate
thelargely uninformed urban masses into believingall kinds of terrible things are happening that
can only be solved with big government control.

Urbanites are easy victims to the constant barrage of misinformation. The mediareports tha
pedicides used in agriculture cause cancer, cattle are destroying the sensitive ecosystems in
Western states, humans are responsible for deforestation and the destruction of rurd habitats, and
that rura Ameri cansarecommitting a host of other environmenta evilswhich supposedly result in
the extinction of species. The politicaly powerful urbanites and suburbanites are more than
willingto enforce the Endangered Species Act, various federd wetlands regulations and a host of
other land use and environmentd laws to pratect what little rura land they perceive is left in
America

These wdl funded, powerful specid interest lobbies have convinced the urban/suburban
magority and congress to create an interlockingweb of Rousseau-based laws and regulations that
usurp loca and state juridictions and bestow enormous powerson federd bureaucrats who inple-
ment one-sizefits dl regulations, yet havelittleto no account ability to thosethey govern.39 This
not only violates the pratections guaranteed by the Ninth and Tenth Amendments to the
Constitution, but aso warring factions are now established in America just as predicted by John
Locke, James M adison and Thomas Jefferson. T hese factions develop as rurd citizens attempt to
defend themselves against what they see as a misled, heavily propagandized urban-suburban
magority who is dictaing to them policies that nat only are harmful to the rura resident, but
ultimately harm the environment they are supposed to pratect.
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The Role of Foundations

In 1972, the Rockefeler Brothers Fund sponsored a task force tha published a report
providing aroad map to overcome property rights entitled Use of Land: A Citizen’s Policy Guide
to Urban Growth. The task force was led by Laurance Rockefdler of the powerful John D.
Rockefdler family. The report was edited by William Relly in1973, a who's-who in the
environmenta community. Rellly was rewarded by being named president of the brand new
Rockefel ler-crested Conservation Foundation in 1973. He later went on to become the admin-
istrator of the EPA under President George Bush, Senior. In true Rousseau ideology, the thrust of
theUseof Landreport supported thepremisethat development rightsof privateproperty should be
at the discretion of the government for the good of society. Environmenta protection areas would
be protected “ not by purchase but through the police power of the federa government.” 40

Rockefd ler’ sUseof Land report paved theway for tax- exempt foundationsto lay the ground-
work through ahog of new anti-property rights laws. It isnot by accident. Ron Arnold in his book
Undue Influence, warns that “a number of private foundations have become prescriptive rather
than r&spon'sivef’41 to demonstrated needs. In ather words, like foundation grants made to colleges
and universities to inoculate socialism into America' s educational system, many of these same
foundations* design theprograms, select thefundingrecipientsand direct grant-driven projectsfor
asubstantia number of environmenta or ganizations.” *

Arnold goes on to inform the readers “It is even less well known that foundation board
members occupy seats on the board of directors of a large number of environmenta organ-
izations.”* In addition, because we have heavily propagandized our education system towards
socidist environmentaism, we as citizens do nat have the knowledge to even recognize what they
aredoing. Indeed, most Americans are convinced they are doingtheright thing!

Thelron Triangle— foundations, environmentaligsand federal bureaucrats

Foundations have play ed the deciding role in the environmental movement since the Use of
Land was published. Tegifyingon the U.S. Forest Service® Roadless Initiative before the House
Resources Subcommittee on Forestsand Forest Hedlth on February 15, 2000, lead witness Arnold
gave an example of the extent of foundation control. In his satement, Arnold clamed, "there is
evidence that the Pew Charitable Trusts planned an end-run around Congress and arranged the
Clinton administration® new policy to eiminate access to dmost 60 million acres of federd
land.** They did it by aninitiativethey cdled the ®leritage Forest Campa gn© Arnold explained
how the environmenta movement consists of:

...a three-cornered structure begnning with tax-exempt foundations which devise
multimillion dollar environmenta programs to eiminate resource extraction industries
and private property rights. The foundations direct their funds to the second leg of the
triange, environmenta groups with insider access to the third leg, executive branch
agencies. This powerful @on triangle©unfairly influences federal policy to devastate
local economies and private property. (Italics added) *

In his congressiona testimony Arnold adso gave evidence of aswingingdoor policy between
environmenta organizations and federa bureaucracies, where key environmenta leadership
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fredly moved into key federd agency positions and visaversa during the Clinton administration.
Most of these are so thoroughly entrenched that they continue their ideologcd war against
property rights even during the G. W. Bush administration. “ Audubon was able to produce this
controversia result becauseits new director of publicpolicy isDan Beard who came straight from
the Clinton administration, where he served as head of the Bureau of Reclamation,” said Arnold.
Arnold®assessment isbacked by the minutes of theNationa Audubon Society © board meeting of
Sept. 17-18, 1999, where John Flicker commented, “ T his grant cameto us because of Dan Beard®
reputaion and good name.”

According to Arnold, the Pew Charitable Trusts created the Heritage Forest Campaign in
order tostop al resource extraction on 60 million acres of federa land. Audubon has received $3.5
million from the Philadelphia-based Pew Charitable Trusts from September 1998 to December
1999 in order “to organize the Heritage Forests Campaign, a cod ition whose sole purpose appears
to be lobbying the Clinton-Gore administration on the roadless initiative.” To do this“ Audubon
funneled the money to 12 other environmenta groups under its SLpervision."46

Rep. Heen Chenoweth-Hage (R-ID), chair of the subcommittee a tha time, said in a
statement that the Heritage Forests Campaign raises several potentid problems "with foundation-
financed environmenta policy advocacy — namely, the lack of fair, broad-based representation
and the absence of accountability.” Chenoweth-Hage explained, "The grantees are accountabl e to
the foundations tha fund them,” and not to anyone ese. "Foundations have no voters, no
customers, no investors. Thepegple who run bigfoundations are part of an elite, insulated group.
They aretypicaly located hundreds or even thousands of miles from the communities affected by
policies they advocate."*’

Rural Cleangng

T he same urbanites who believe rurd areas are disappearing also demand more “ public land,”
especidly in the Western United States. Again, lack of understanding prevails. One third of the
United Satesis dready ‘owned’ by thefedera government. Another 8 percent is owned by Sate
and loca governments. M os Americans,
including politicians, have no idea that
government already owns over forty
percent of Americal Again, since these
lands are claimed to be the “people's
land” federa agencies act through public
pressure, often gplied by the big envir-
onmenta groups flush with foundation
money .

Federal agenci es often act like feudal
landlords. Communities within or adja
cent to federally owned land are often
dependent on the government land for
mining, gazing and loggng The with- (
drawd of these natura resources has tre-
mendous repercussions on the community as people lose jobs and have to move to find
employ ment elsewhere. Once prosperous communities have become ghost towns as activists and
bureaucrats thousands of miles away, who have nathing to lose, make decisions that destroy the
lives of rurd citizens. It is called rurd cleansing. Thereis no way acitizen or community gpposing
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these decisions can fight such awell-financed agenda. And, in spite of theillusion that mining and
other natura resource companies spend big buckstolobby for their position, it isnowherenear the
level of the hundreds of millions of dollars provided by these foundations.

Antiproperty rights activists use the “percaved good result” to attack the basis for
constitutiona property rights. Snce 1970 Ron Arnold has provided detailed evidence that found-
ations and federa agencies have spent billions of dollars attacking property rights by controlling
the activities of big environmenta organizations through their funding.48 In adazzlingdisplay of
raw power, foundations with interlocking directorates funded the Nature Conservancy in 1996 to
the tune of $203,886,056, or 60 percent of its annua revenue. *®

Initidly the foundations banded together under the name Environmenta Grantmakers
Affinity Group of the Council on Foundations. Under the umbrela of Rockefdler Family Fund
136 foundations formed the Environmenta Grantmakers Association (EGA) in 1987 which has
grown to over 200 by the end of the twertieth century 20 Congressman Richard Pombo (R-CA)
clamed in 1999 that there are 3,400 full time employees, including leaders who often make
$150,000 or more, as well as a small army of outside contractors such as scientists, lobbyids,
lawyers, and public affairs specidists” in Washington DC. Citing a 1999 Boston Globe article,
Congressman Pombo said:

...foundationsinvest at least $400 million ay ear in environmenta advocacy and research.
The largest environmenta grant-maker, Pew Charitable Trusts, gves more than $35
million annudly to environmenta groups.... Federd polices implemented as aresult of
environmenta advocacy financed by private foundaions are trampling on property
rights. They are shutting down the timber industry, the mining industry and the oil and
ges industry. These policies are creating misery in rura areas dependent on resource
production. Smal communities and families in rural arees are reding, while
environmenta groups are collecting rewards of six figure grants from rich, private
foundations.”

Indeed, the EGA funds hundreds of millions of dollars of environmenta activism annual ly >
When the additiona 2,300 foundations that donateto environmenta activism are considered, plus
the billion dollars or so contracted to environmenta organizations by various agencies of the
federd government, the Boston Globe estimatesthetata funding for environmenta activism to be
around four billion dollars annually!53 M ost Americans aretotaly unawarethat environmentalists
are not the underdogs fighting for the public interest, but avery wel financed and powerful set of
specid interest groups and power hungy bureaucrats that have brought radicad changes to the
American legal sysem and culture.

Surprisingy, many of these nation-breaking foundations orignated from huge fortunes made
by early industridists and inherited by their wives and children after they died. However, led by
thegobalist foundations|iketheRockefeller foundations, and run by Rousseau ori ented staff, they
act in concert to knowingly or unknowingy advance a world-wide agenda to abolish property
rights.

One of these isthe W. Alton Jones Foundation. During the 1992 annual fal meeting of the
EGA, Debra Calahan, then thegrassroots coordinator for the W. Alton Jones Foundaion (now the
head of theLeague of Conservation Voters), madeit clear that regulation wasthe tool of choicefor
bringing about their economic and socia transformation to the Rousseau modd. In atge recorded
speech tothe audience of senior foundation, environmenta, and government leaders, she claimed:
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“It’s about individudism verses the Federd government, it’s Federdism — the right to
requlate” > (Italics added)

Trueto Rousseau’ s model, Cd lahan went on to explain how to overcome property rights by
using the public good to convince peoplethat it istheright thingto do. To make regulations seem
more pdatable, Calahan suggested that the congitutiond principle of “takings” expressly
forbidden by the Fifth Amendment be changed in the public's mind to “givings, where in fact
environmental regulations protect thepublic interest.” Theideology of “givings,” of course, is at
the heart of the concept of sugtanable development. Although sustainable development cannot be
defined or measured, the application of the concept follows the Rousseau mode by taking avay
theright of development or use by some, sothe“whole’ can be sustained. Accordingto Call ahan,
it is the privilege of these property owners to hapily gvethe development rights of ther land to
thefedera government for the public good so the community can be sustained.

Until it metamorphosed into three foundations in 2002, the W. Alton Jones mission was “to
pratect the Earth’s life-support sy sems from environmenta harm and to eiminate the possibility
of nuclear war.” In 2000 it gave $29.14 million in grants from assets of $402.2 million.*® From
1992 through 2000, the foundation gavethe Naturad Resources Defense Council over $6 million,
the Environmenta Working Group nearly $1.7 million, the Environmenta M edia Services nearly
$500 thousand, Greenpeace, $220 thousand and so forth.> You might remember that it was the
Natura Resources Defense Council who contrived the deceitful Alar scare campai gn in 1989 that
panicked millions of moms into believingtheir children were eating poisonous apples. The scare
campai gn destroy ed the lives and families of many applefarmers.

In 1997 the W. Alton Jones Foundation gave over $11.5 million to their main environmenta
initiative, the Sustainable World Program. It aso funded dozens of environmenta organizations
with over $2.5 million for specific environmenta actions.® One of the smaller organizations
funded by W. Alton Joneswasthe BlueM ountains Biodiversity Project which received $11,410 in
1994, $13,140 in 1995, and $18,000 in both 1996 and 1997. Duringthis funding period M ichael
Christensen, AKA,Mr. AsantéRiverwind, was convicted for federa viol aionsinvolvingblocking
aU.S Forest Serviceroad on M arch 21, 1996, with an overturned pickup truck and digpersed logs.
The purpase for blocking the road was to cut off access to the Reed Fire Sdvage Timber Sale,
which was being actively harvested to remove fire-killed trees. It cog $15,886 to clean up
Riverwind’s mess, and Christensen was fined $300.>° Did Alton Jones pay Riverwind to do this?
Probably nat. But they “were wdl aware that he had a previous arest record” for similar
disturbances and knew he was capable of takingextreme action to fulfill whatever he deemed his
mission to be.”®

These few examples of Alton Jones represent hundreds of similar examples. M any such
authentic examples can befound at activistcash.com. Ron Arnold, in his shocking book, Ecoterror,
aso provides well-documented cases where damage costing millions of doll ars has been done by
other environmenta activists:>*

M aingream environmentdists incite under ground viol ence to save nature by promoting
hate against industrid civilization rather than offering respect for its benefits and
practica solutions for its problems. Bigmoney foundations gve millions to smear
anyone Whé)z dands up to expose ecoterrorists and the mora bankruptcy of big
€CO- groups.

How could foundations support terrorism? In another session of the 1992 EGA mesting,
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Donald Ross, head and creator of the EGA inthe Rockefeler Family Fund, provides an idea of
how cold-blooded these ditists redlly are. Ross said that it was futile for environmentd leaders to
even try to take a pro-job paosition for the enormous unemploy ment they are creeting in rurd
America “How arewe,” he asked, “who have no experience of ever running abusiness, managng
a business, or starting a business, gonna go in and advise loggers who have no high school
education and are making $40,000 ay ear to convert to some other kind of economy in the middle
of thewoods tha is gonna produce $15,000 ayear a bes, and expect they’ re gonnaembraceit.” 63
Picking up on this theme, another EGA participant said, “ If it means shutting a plant down or it
means stopping apulp mill in Stkaor what haveyou, tha’ swhat hasto happen.... There areloca
communities that are going to go over the da/ss inthe short run. It’s gonna be either a different
kind of economy or it’s not gonnabethere.” ™ They did not just tak about it. They didit. Within
three years the mill in Stka was shut down because of lack of available pulpwood dueto fores
lawsuits and closures caused by foundation funded activist groups.
Congressman Richard Pombo laments this heartless attack on America' s natural

resource-based industries:

Federal policiesimplemented as aresult of environmenta advocacy financed by private
foundationsaretramplingon property rights. They areshuttingdown thetimber industry,
the mining industry and the oil and ges industry. These policies are creating misery in
rurd areas dependent on resource produdion. Smal communities and families in rurd
areas arereding, while environmenta groups are coll ecting rewards of six figure grants
from rich, private foundations. Why is thissort of activity subsidized by thetaxpay er?”

Common Law and the Public Good

Need to Control the Court

Another way Rousseau socidists have atacked propety rights is by influencing the
gppointment of federa judges, includingU.S. Supreme Court justices, so that Rousseau oriented
judges are confirmed with lifetime appointments. The effort to stack the courts with
Rousseau-oriented judges has been blatant. One little-known béatle of the George W. Bush
presidency istha by April 2002, the Democrat controlled U.S. Senate Judiciary Committee had
blocked 57 percent of dl Bush gppointments. Led by ultra liberd, Rousseau-oriented, Patrick
Leahy (D-VT) and Edward M . Kennedy (D-MA), this confirmation rate was the lowest for anew
President’s first year in a least a quarter-century. Why ? Because on May 9, 2001, Bush gated,
“Every judge | gppoint will be aperson who clearly understands therole of ajudgeis to interpret
thelaw, not tolegislatefrom thebench.... [T]he courts exist to exercise not thewill of men, but the
judgment of law. My judicia nominees will know the difference.” ®

In athe words, Bush was submitting non-Rousseau candida es for federa judgeships. They would
apply the law, nat makethe law. This is morethan just hard-ball politics. Rousseau-oriented judges
actudly changethelaw in away tha fundamentally weakensthe civil libertiesof al Ameicans Forthe
Roussearoriented Sendors, “winning is more important than how the game isplay ed. Snce much of
their politica a%ﬁdafails when the people decide the fa-left must bypass the pegple so the judges
decideingead.”™" Clinton gopointed 374 judges during his eight years. Fever Bush gopointments means
more decisions by Clinton's Rousseau-oriated judges, “now nealy 48 percat of dl fulltime
judges.”®
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Rousseau Democras ae paranoid over cortrolling the judicia sysem of Ameica ad is perthags
thesinge greatest reasonthey tried every trick inthebook to tekethe2000 presidency avay fromBush
and gveit to Gore and to kegp cortrol of theU.S. Senae inthe2002 dedions. The miraculous upsd in
the2002 Sendedections gvingthe Rgoublicans control of the Senderesulted ina crybaby howl by the
Democrasthat they lost becausethepresswas biased Soinpotant isthisissuethd it may even eplan
why the four Rousseau ariented Supreme Court members remain o bitter overthe Court’ s5-4 decision
togve thepresidency to Bushin December 2001.

Corruption of the Court

Snce the 1970s, the courts have been systematicaly ruling that the use of private property
and “therights of theindividua” endanger therights or thesafegy of the ather people. If remotely
possible, the activity can be limited by government regulation.6 Even if no direct harm could be
demonstrated, theactivity could be classed as a nuisance. By the 1990sthedefinition of a nuisance
had become so ambiguous that dmost anything qudified. If the government could define the land
use as a nuisance, then the “ good of the many” legdly prevails over property rights.70 Over time
thecourtsshifted thebasisfor reviewinga*“ taking’ from oneof “ nuisance” to one of “ public good,
or public trust.”™ This is identical to Rousseau’ s “general will.” Once the concept of the public
good prevailed, the government could regulate and restrict use on private property a will — and
without payingfor it:

The public trug doctrine is the perfect tool to avoid paying [for private land]. With no
economi ¢ pendty to be bornefor their actions, the environmental movement’s incentive
is strong to diminate every last scrap of private property in America. Environmenta
lawvy ers have pressed literdly hundreds of casesin recent years invoking the public trust
doctrine for environmenta protection, expanding the concept of “essentia for public
use”’ to encompass virtualy al privateproperty.”

Regulatory restrictions have taken tens, perhaps hundreds of billions of dollars of property
vaueinthelast quarter of the Twentieth Century. It might be argued that some of thesetakings are
necessary, but most were nat. Even those tha were necessary used the Rousseau model, not the
Lockean modd. M oreon this later.

Duringthe period 1837-47 Charles River Bridgev. Warren Bridge and the License Cases of
1847 established the universd right of the gateto jugtify increasing intrusive regul ations on public
hedth, safety and wdfare. Chief Justice Taney gave the state police power succinct definition,
“The power to govern men and things within the limits of its own dominion.” ® Even so, the
origina reasonand intent for property rightsin decidingtakings cases of theFounding Fatherswas
only gradually eroded up to 1962. With the Goldblatt v. Hempstead decision in 1962, ”* the Court
boldly moved away from the founding fathers' origina intent by combining the concept of
“nuisance” with tha of “police power.”” The concept was solidified in the Penn Centra Trans-
portation Co. v. New York City decision in 1978. Sncethen the* courts have deemed themselves
freeto engagein abdancinginquiry between their view of theintrusion’ simportance to thepublic
and the burden the regulation places on individuas' property rights.””

In regulatory cases, a Conditutiona taking can be found only if the governmenta action
gther “1) falls to substantidly advance a legtimate governmenta purpose or 2) fals to leave
property owners with economicaly viable use of their property.”77 Of course, such atest invites
arbitrary manipulation of the Court decision by merely ataching the right labe to the
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government’s action, and then requiring the7property owner to carry the financia burden of
proving the federa or state government wrong. " In San Diego Gas & Electric v. San Diego, (1981)
SupremeCourt JusticeJ. Brennen, not amajor champion of property rights, asserted theobviousin
his dissenting opinion:

Police power regulations such as zoning ordinances and other land-use restrictions can
destroy the use and enjoyment of property in order to promote the public good just as
effectively as formd condemnation or physica invasion of property. From theproperty
owners' point of view, it may matter little whether his land is condemned or flooded, or
whether it is regricted by regulation to usein its naura stae, if the effect in bath casesis
to deprive him of dl beneficid use of it. From the government’s point of view, the
benefits flowing to the publi c from preservation of open space through regulation may be
equally great as from creating a wildlife refuge through formal condemnation or
increasing € ectricity production through a dam project that floods private property. 9
(Itaics added)

The result of the Penn Centra decision has been to transfer individual property rights as
envisioned by the Founding Fathers to the gover nment and its right to promote the public good —
Rousseau’ s “ general will” . But even Brennen supported the concept that aslong as the landowner
kept some economic value the Court would not consider theregulatory effect a“taking” In using
the“dl beneficid use’” benchmark to determine whether ataking has occurred, Brennen and other
Justices deny alarger truth. A patia devauation is tantamount tolegally expropriatingacitizen's
bank account of al but $1 for some “public good” such as reducing the nationa debt or
condemning al except one acre of a citizen’s property for aroad.

Such a basis for finding a “takings” has led to the interpretation that the landowner has no
rightsat dl. In Just v. M arinette County (1972), the Wisconsin Supreme Court declared in classic
Rousseau logic that the gate could prevent the Justs from usingtheir property to build aresidence
for themselves because the Justs had no right to deprive the public of its ‘right’ to havethe Just’s
property preserved in the stae in which nature had created it. In a foatnate the court cited (with
gpprova) the motto of the Jackson County Zoningand Sanitation Department: “the land belongs
tothepemple...alittleof it tothosedead...sometothoseliving...but most of it belongstothosey et
to be born.”®

Of coursethe Wisconsin Supreme Court did not answer why it was that the residents of the
county who warted “ Just’s property preserved in the gate in which nature had created it” were
dlowed to have their homes, which was carved out of the same natura crestion. Nor did the
decision explain why the judges themselves should have the right to own a house in nature's
creation when the Just’s could not.

These decisions, of course, have nothing to do with either Congitutiona intent or common
law limitations imposed by “nuisance’” and “harm” criteria. They do serve, however, to devate
government rights — in the name of the “public gopod” — above civil rights.81 It is a Rousseau
characteristic shared by dl police states. Further, whether appointed or eected, those chosen few
charged with protecting the rights of “those yea born” find themselves endued with growing
powers over people living today. This is a rea danger in the recent push to make sugainable
development the key determinant in al development decisions. Such decisions should put al
Americans on noticethat no civil right is safe when the Court can wander so far from the reason
and intent of our civil rights.
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M ost businesses and property rights advocates have repeatedly staed they do nat object to
regulations or regulating bodies, merdly regulation without representation. They have no repres-
entation when unelected judges change the law a will to suit their own prgudices. Land use
regulation by federal and even state agencies that are not accountable to the community being
regulated are a throwback to King George' s taxation without represertation of the colonidists.
They are merdly a variant of the Rousseau model of governance under the guise of the "public
good" rather than Rousseau’ s general will.

It is easy for an urban-suburbanite mgority to trample the rights of aminority to achieve, in
the mgj ority © estimate, a"public good.” So easy isit to fal into this trgp tha the mgority falsto
recognize that the doctrine of the"public good" is atwo-edged sword that can easily slay their own
freedom. The so-ca led public goodis both dy namicand relative, quickly changingwiththewhims
of society. Chief Justice of the Supreme Court Warren Burger emphasized this point in United
Sedworkers v. Weber, “ [B]lewarethe * good result,” achieved by judicialy unauthorized or intel-
lectually dishonest means on the appealing notion that the desirable ends justify the improper
judicial means. For there is dways the danger that the seeds of precedent sown by good men for
the best of motives will yield a rich harvest of unprincipled acts of others also aiming at “ good
ends.” (Italics added) Unless therights of every citizen are protected at all times, freedom is an
illusion. Today® mgority could become tomorrow’s minority. James Madison cdled it the
“tyranny of the mgority” and strongy warned of its consequences:

“In all cases where a mgority are united by acommon interest or passion, therights of
the minority arein danger.” ® [italics added] M adison continues, "[A] pure democracy ...
can admit of no curefor the mischiefs of [the mgority]... and thereis nothingto check
the inducements to saaifice the weaker party. Hence it is that such democracies have
ever been spectacles of turbulence and contention; have ever been found incompatible
with persond securities or the right of praperty; and havein genera been as short intheir
lives as they have been violent in ther deaths.”

Thetyranny of the mgority isnot new. It haslong been understood by socidists as ameans to
manipulate the e ectoratein way s that kegpsthemin power by makingthemselves look like they
are ‘representing the people.” Indead, what they are redly doing is legally plundering the rights
and wedth of the minority to ingratiate the majority. In the process, the many warring specia
interest groups tryingto carve out or protect their piece of the pieis tearingthevery heart out of
America— just as James M adison warned would happen hundreds of years ago.

Ur ban America Now Being Affected

While rural citizens have been subject to this type of tyranny for decades it is reatively
unknown in urban-suburban areas. But, as nated above, the sword of the “public good” is
two-edged. After dl, when using the concept of the“public good”, what is the difference between
preventingarura landowner from using his or her land because it has habita that could be used by
an endangered species, and aspare bedroom in aposh flat onFifth Avenuein New York City that
could be used by a“homeless” vagrant in order to get him off the greet? Bath result in apublic

good.
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The Public Good v. Property Rights

This author used this tongue-in-cheek example for many years in taks gven to different
groups around the country. Never did | ever expect to seeit actualy hgppen. While technically
possible, it wastoo absurd. However, in asurredistic example of how far the Rousseau modd had
become entrenched in San Francisco, entrepreneurs who bought condemned smal tourist hotes
and tried to modernize them suddenly found tha the city required they hadto designate more than
haf of the rooms to the homeless. For instance, French immigrant Claude L ambert was told that
only twenty-seven of the Corndl’s room could be made availableto tourists; the other thirty-one
rooms had to be rented to long-term residents at below-market rates.®

Over timeL ambert had invested over amilliondollarsin thelate 1970srenovatingthe Corndl,
turning the six-story, sixty-eight room Victorian hotd into a charming authentic post-1906
earthquake inn with a French restaurant. But instead of showing gratitude to Lambert and other
business people for staving of f blight, city officias responded by punishing them for opening their
doorstotourigs rather than leaving the buildings as habitats for the homeless at afinancid loss to
the owners.

It dl started in 1981 when city officials enacted an ordinance to discourage the conv ersion of
small, rundown hotels into tourist facilities — after Lambert and numerous other proprietors had
taken loans to finance restorations. Lambert offered to pay $100,000 to get out from under the
ordinance, but the city said no — Lambert would have to pay $600,000 to avoid the ordinance.
Forced to lease rooms tothe homeless if he opened other roomstotourigs, he choseto keegp many
of his rooms vacant, which cost him less than renting them a below-market rates. In al, small
hotel owners are keeping more than 5,000 rooms vacant in response to the city’s ordinance. *
These owners are not slumlords seekingto maximizetheir profits a the expense of the poor; they
are entrepreneurs who saw a business gpportunity to create something positive from a growing
blight on thecity.

Thecity’s goproach is absurdly counterproductive. The city could be reaping the benefits of
enhanced tourism, higher property andtourist tax revenues, hundreds of new service jobs for San
Francisco residents, and areduced need for public saf ety and other city services. Instead, the city is
actively discouragngtherenovation of agingbuildings, and deterring entrepreneurs from adding
to the limited stock of moderately priced tourist accommodations. All in the name of a“public
good’. While the homd ess problem in San Francisco is si gnificant, it is acommunity problem and
the responsibility of meeting this need should be shared by the public as awhole. It is naither fair
nor Constitutiona to foig the burden primarily onto the entrepreneurs who risked their persond
finances to restore the city’s small hotels.?”

Tomog Americans thisis lunacy . To Rousseau socidists, however, it makesperfect sense. In
a 4-3 decision, the Cdifornia Supreme Court ruled on M arch 4, 2002, that the city had aperfect
right to pass an ordinance in which smal hotel owners should bear the cost of helping home ess
pempledisplaced by renovation.®® If aprivate enterprise attempted asimilar tactic on their fellow
man, they would be charged with extortion. Such adecision is diametrically opposed to the John
Locke modd of self-government upon which the U.S. Constitution is based. It is nathing short of
legdlized plunder defined by Frederic Bastiat in his booklet, The Law.®

What is so frustraingis that Cdiforniaruled in this case in the face of recent Supreme Court
decisions to the contrary, especialy in Nollan v California Coastal Commission in 1987.% In this
case, the Nollans had requested apermit to replace asmall bungaow ontheir coastd property with
a larger house. As grantor of the permit, the unelected, Rousseau-oriented California Coastal
Commission assumed it had thepower to impose any condition it chose onthe basisthat a grant of
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permit was the grant of a governmenta benefit. The Commission therefore argued that it was
constitutiona for the Commission to sipulate the condition that the Nollans alow the public an
easement to pass across their beach.”* The Nollans, after al, had the freedom to regject the
proposed condition and continue to use ther deteriorating bungaow.

The primus upon which the Cdifornia Coastd Commission had based its “gant of
governmenta benefit” assumption isthe logcal conclusion of a police state. In thisreversion to
Rousseau logc, therights of citizens are inferior to the rights of the state. This argument was
soundly rejected by the Supreme Court. The Court gpinedthat not onlg/ wasthe condition imposed
on Nollan not voluntary, but tha it amounted to virtual extortion. % 1In rendering the mgjority
decision, Justice Scal ia asserted:

To say that the gppropriation of apublic easement across a landowner’s premises does
not conditute thetaking of a property interest but rather “ amererestriction onits use,” is
to usewords in amanner tha deprives them of dl ther ordinary meaning. Indeed, one of
the principa uses of the eminent domain power is to assure that the government be able
to require conveyance of jus such interests, so long as it pays for them.... We have
repeatedly held that, as to property reserved by its owner for private use, “the right to
exclude [others is] one of the most essentid sticks in the bundle of rights that are
commonly characterized as property”.... Whatever may bethe outer limits of “legtimate
stateinterests” in thetakings and land use context, this isnot one of them. Inshort, unless
the permit condition serves the same governmenta purpose as the development ban, the
building restriction is not a vaid regulation of land use but “an out-and-outplan of
extortion.”

The Nollan decision began to turn the Court back to the orignal Constitutiona intent on
severa key issues. Property rights constitutiona lawyer M ark Pollot observed:

First, the Court held that to build onon€e spragperty wasaright that could not remotely be
considered a governmenta benefit or privilege, dthough it could be subjected to some
reasonable regulation. This holding directly confronted two of the mog pernicious
doctrines to faceproperty owners: (a) the notionthat privatepraperty owners, whether of
red or other property , weremorecaretakersof their property than ownersand their useof
property was, therefore, subject to the unlimited control of the public through its
governmenta agencies, and (b) therelated doctrinethat holdsthat propertty owners’ sole
right is to use their property in its natura sate. Equaly important, the Court held that
government could impose no condition at al if it could not have prohibited the use
applied for without causing ateking.94

Whilethe Court affirmed “that land use regulation does not effect atakingif it ‘substantidly
advancels] legitimate state interests’ and does nat ‘ den[y] an owner economically viable use of his
land,’” % it also ecificaly rgected the underlying premise of Goldblatt that there exists agenerd
policepower exceptioninwhich government’ sactionis subjected to virtually meaningessjudicia
review process. The Court insigsthere must be alegitimate connection:

The evident constitutiona propriety disgppears, however, if the condtion substituted for
the prohibition utterly falls to further the end advanced as the judification for the
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prohibition.... It is quite impossible to undersgand how arequirement tha people aready
on thepublic beaches be able to walk acrosstheNollan’s' property reduces any obstacles
to viewing the beach created by the new house. It is dso impossible to understand how it
lowers any ‘psycholog cd barrier’ to using the public beaches, or how it helpsto remedy
any additiona congestion on them cause by construction of the Nollan’s’ new house®

This interpretation reinforces the decision in First Engish Evangdical Lutheran Church v.
County of Los Angdes. In this case the County of Los Angdes invoked a development
moratorium that at least temporarily prevented a church camp from rebuilding camp buildings
destroyed by aflood. First Church argued that the government must pay if it regulates to thepoint
of causingataking. The Court agreed:

[Juch consequences necessarily flow from any decision upholding a claim of
constitutiond right; many of the provisions of the Congitution are designed to limit the
flexibility and freedom of governmentad authorities and the Jus Conpensation Clause of
the Fifth Amendment is one of them. As Justice Holmes gptly noted more than 50 years
ago, ‘ astrongdesireto improvethe public condition is not enough to warrant achieving
the desire by ashorter cut than the congtitutional way of payingfor the change.®’

In making these decisions, the Supreme Court hasraised the question astowhy theNollans or
any smal group of landowners should haveto carry the entire burden for remedying aproblem to
which numerous others have contributed. Yet, as evidenced in the March, 2002, Cdifornia
Supreme Court 4-3 decision in San Francisco, the Rousseau-blinded judges ignored well
established U.S Supreme Court decisions. In trying to wiggle around these U.S. Supreme Court
decisions, the Cdifornia Supreme Court gave a convoluted ruling that “because the fee was
imposed pursuant to a genera legslative mandate, rather than through an ad hoc adjudicative
proceeding, the hei ghtened Nollan standard did not apply . Instead, the Court ruled, the fee had to
be andyzed using a deferentia ‘reasonable rd aionship’ sandard and the fee did nat effect a
taking under that standard.”® Of course, you, the reader, clearly understand this reasoning —
don'tyou?

If theCaliforniatwisted and contorted reasoning did not convinceyou, thedebatebetweenthe
mgority and one of the Court’s dissenters over the role of reciprocity of advantage shows the
magority’s true Rousseau oriented belief that a few smal property owners can be singed out to
bear the cost of large social problems that affect us dl. One of the three dissenters (J. Brown)
argued that atakingclam can only be avoided if the adverse effects of aregulation arefully offset
by the reciproca benefits to the prgperty owner. The mgority, in response, said, among other
things:

[T]he necessary reciprocity of advantage lies not in a precise balance of burdens and
benefits accruing to property from asinge law, or in an exact equality of bur dens among
all property owners, but in the interlocking sysem of benefits, economic and
noneconomic, that all the participants in a democratic society may expect to receive,
each also being call ed upon from time to time to sacrifice some advantage, economic or
noneconomic, for the common good... 9 (Italics added)

There you have it. The mgority ruling in the California case was pure, unadulterated
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Rousseau statig sociaism, diametricaly opposed to the foundation of freedom upon which our
Lockean Constitution is based. No property — urban or rura, contract or copy right, pay check or
investment — is safe from the heavy hand of the state with such a Rousseau-dominated court
system. Indeed, with this type of convoluted Rousseau logc, that New York City Park Avenue
resident discussed earlier could be required to lease his spare bedroom tothe homeless — at arate
the homeless person can afford. Such ludicrous judicia decisions undermine the very freedom and
wesdlth generating capability of privateproperty rights.

The Cdifornia decision will likely be appeded to the Supreme Court. That decision aside,
why should the last owners of wetlands, endanger ed species habitat, a beautiful rural viewshed or
many other important environmenta and socia benefits, have to shoulder the entire cost of
pratection or provision? Mog Americans would say that they shouldn’t. It runs counter to
America s well honed sense of fairness and justice.

Foundations, corrupt courtsand politicsaresy stematically destroyingthelLock ean foundation
of our constitution and implementinglegdized plunder through the destructive application of the
public trug/poublic, good/general will doctrine inherent with the Rousseau model of governance.
And because of our Rousseau-oriented education, and our Rousseau-oriented press, and our
Rousseau-oriented environmenta propaganda machine, most Americans are totaly ignorant of
what these activists are doingto our children’s future.

Government Stonewal ling of Property Rights

The Supreme Court has provided some hope, however. In the City of Monterey v. Del M onte
Dunes the Court mandated tha aproperty owner is entitled to ajury trid when a governmenta
entity makes aregulaory takingthat strips the value from private land and | eaves no recourse for
the owner to receive just compensation. In this case, a landowner sought to develop a 37.6 acre
ocean-front parcd in the City of M onterey, Cdifornia The propety was zoned by the city for
multifamily residentia use which would have dlowed up to 1,000 residentia units. In 1981 the
landowner developed a plan for 344 units.*® When the owner attempted to secure the building
permit from the undected city planning commission he entered the twili ght zone of the Rousseau
socialism house of smok e and mirrors.

Theowner was deni ed thepermit, but wastoldthat aproposd of 264 unitswould be favorably
viewed by the planning commission. This tactic of danging the carrot of hope that one more
sacrifice will yield success and permission to build, is the standard practice for such Rousseau
planning. It is used by countless agencies, boards and commissions across America. Theonly thing
government entities have in common is that they are usualy undected. In this case, the landowner
dutifully returned to the planning commission with exactly what they asked for, and was again
denied. Thistimethey said that 224 units would be looked at favorably. Recognizing the game of
attrition he was playing with the planning commission, the landowner went to the city council,
which said they would accept aproposd for 190 units. The owner complied, but was again turned
down by the planning commission in 1984! This time the city council overruled the planning
commission by approvingthe site plan with ‘ pecia conditions.’

After gpending the next year continuously revising the proposa to meet a moving target of
‘specia conditions,” the find plan caled for construction of residentia units on only 5.1 of the
37.6 acres. Therest would be devoted topublic open space to be enjoyed by all of the community
— a Rousseau socid benefit paid for by asinge owner. In any other circumstance it would be
extortion. In this case it was plunder for the ‘public good.” In spite of the fact tha the city had
fleeced this landowner and got everythingit demanded, the city council still said no to theplan —
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and declined to tell the landowner what it would accept.

Quite correctly, the landowner decided the city was never goingto gve him apermit. Hefiled
alawstit in the U.S. District Court under 42 U.S.C. 1983, charging tha “ denid of the find
development proposa was aviolation of the Due Process and Equa Protection provisions of the
Fourteenth Amendment and an uncompensated, and so unconstitutional, regulatory taking’'*
under the Fifth Amendment. Ironicaly, the Digrict Court dismissedthe clams, in part because the
landowner did not seek compensation from the city for the takings. Upon goped, however, the o"
Circuit Court reversed the lower court, saying the Sate of Cdifornia had not provided “a
compensatory remedy for temporary regulatory takings”'® at thetimethe fina denial was issued.

The case was then kicked back to the District Court. M uch to the horror of the City o
M onterey,theDistrict Court decided to submit theclamtoajury. Not surprising, the jury foundin
favor of the landowner and awvarded damages in the amount of $1.45 million! The city appeded,
but the 9" Circuit Court upheld thejury’s finding. It then went to the U.S. Supreme Court which
uphedtheCircuit Court onM ay 29, 1999. Inrenderingitsdecisionthe mgority opinion statedthat
“ After fiveyears, fiveformal decisions, and 19 different site plans...regpondent Del M onte Dunes
decided the city would not permit development of the property under any circumstances.” 104
Indeed, the owner had met every requed, firg by the planning commission and then by the city
council.

Whether knowingy or unknowingy, the City of M onterey’s unelected Planning Commission
and its City Council had arrogantly attempted to plunder a landowner within the city for a
Rousseau “public good” — and failed miserably. The City of M onterey even tried to defend itsef
by telling the court that they redly intended to condemn the property and the landowner should
have sought compensation. Citing First English Evangdica Lutheran Church v. County of Los
Angel es'® above, the Court reprimanded the city:

...when the government condemns property for public use, it provides the landowner a
forum for seeking just compensation as is required by the Congitution.... In this case,
however, De Monte Dunes was denied not only its property but also just compensation

or even an adequate forum for seeking it. In these circumstances, the orignd

understanding of the Takings Clause and historical practice support the conclusion that

the cause of action sounds in tort and is mogt analogous to the various actions that lay at
common law to recover damages for interference with property interests. In such

common-law actions, there was a right to trial by jury.... The city® argument that

because the Constitution dlows the government to takeprog)erty for public use, a taking
for that purpose cannot be tortious or unlawful, is rejected.® (Italics added)

Had the City of M onterey announced its intention to condemn the land for public use, the
landowner would have had the chanceto seek just compensation. But the city chosethe route of
thousands of other government entities around the U.S to plunder the land through regulaory
takings in which the landowner had no recourse to just compensation. In other words, the city
wantedto sted theland so they wouldn’t haveto pay forit. They got caught, but thousands of other
government entities are doing the same thing to hapless landowners and getting away with it
because the landowner simply does not have the financia resources to suffer years of litigation as
did Del M onte Dunes. M eenwhile, the abuse continues to increase in spite of the Supreme Court
decision.
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The Challenge Before Us

Government intrusion into theright to own and usepraperty under the Trojan horse of the
“public good” is begnning to cause great harm to American citizens, and is undermining the very
foundation that has made A mericathe greatest nationin human history. Wecan continueto blindly
convert to the Jean Jacques Rousseau modd of governance wherethe state is supreme and the
taking of private property is by the whim of bureaucrats, or we can return to the model of John
Lockewhere private property isprotected by government through law. In the latter approach only
thoseregulations that keep property owners from activities tha clearly cause harmto their
neighbors or their property are promulgated. It is clear from amyriad of examples that the
Rousseau modd will lead to corruption in government and a decline in the human condition while
theLocke model | eadsto freedom, prosperity and environmenta protection. Which one wouldyou
choose?
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